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OPINION
I. A QUESTION OF PATERNITY

A.J.H. was born on December 22, 1998. His mother, J.H., was unsure of the identity of the
father, but believed it was either the appellant, B.B., with whom she had been living at the time of
conception, another man she had arel ationship with at about the sametime, or athird man, who had
raped her. No father islisted on the birth certificae.

On June 29, 1999, the Department of Children’s Services (DCS) filed a petition in the
Juvenile Court of White County, Tennessee, for temporary custody of A.J.H. The petition alleged
that two daysearlier, J.H. had left the six-month-old with someone she had known for only acouple
of weeks; that the baby wasvery ill, and wastaken to the emergency room; that becausethe mother’s
whereaboutswere unknown the hospital contacted the maternal grandfather to obtain hispermission



to have the child admitted; and that the maternal grandfather declared his intention to remove the
child from the hospital, against medical advice.

On the basis of the petition, the court granted DCS a protective custody order, placing the
child with the Department for foster care. At afollow-up hearing at which the mother was present,
the earlier decision was affirmed, and a Guardian ad Litem was gppointed for the child. DCS
worked with the mother to create a Permanency Plan, but because of the mother’ s drug problems,
she was unable to fully comply with the plan. B.B. had no involvement with the child, and was not
included in the permanency plan. He later claimed that he did not know he was the father.

[I. TERMINATION PROCEEDINGS

OnNovember 9, 2000, the Department filed a petition to terminatethe parental rightsof both
JH. and B.B. Thepetition refersto B.B. as“Alleged Father, Present Whereabouts Unknown,” and
states that there was no claim of paternity of A.J.H. in the Putative Father Registry, and that no one
had held himself out as the father of the child. B.B. was eventually served at the Southeastern
Tennessee State Regional Penitentiary. He had been incarcerated since December 26, 2000.

The court appointed attorneys to represent both parents. DCS moved against J.H. and B.B.
in both separate and joint proceedings. After ahearing on June 27, 2001, the court found that the
Department had proven the grounds for termination against J.H., but because she had made some
progress, it reserved the question of best interest, and ordered the Department to continue with the
permanency plan.

DCSattempted to place A.J.H. inthemother’ shomefor atrial homevisit, but it did not work
out. J.H. told the DCS Team Leader that if she knew it would be so hard to care for A.J.H., she
would not have sought custody of him. After seventeen days, she voluntarily terminated the trial
home visit and placed the child back in foster care. At a hearing on November 13, 2001, J.H.
announced to the court that she consented to her parental rights being terminated, and the court
issued a Final Decree of Guardianship to that effect.

Meanwhile, B.B. had asked the court to order DNA tests. The tests showed a 99.72%
probability that he was the father of A.J.H. On October 11, 2001, B.B. filed a petition to esablish
parentage of A.J.H., and for visitation. The petition was heard five dayslater. The court entered an
order establishing paternity between B.B. and the minor child on November 13, 2001.

The hearing on the termination of B.B.’ s parental rights was conducted on March 13, 2002.
Nine witnesses testified including J.H., three DCS employees, an employee of the Department of
Correction, B.B.’ swife, his mother, his former stepfather, and B.B. himself.!

1B.B. was able to appear at this and other hearings by virtue of transport orders directing the W hite County
Sheriff to transport him from prison to the courthouse. W e note that there are five such transport orders in the record.
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B.B. testified that in November of 2000, hewas sentenced to four yearsimprisonment ontwo
counts of felony burglary and theft. His wife was sentenced to three years on two counts of theft
arising out of the sameincident, but shewasgiven probation. B.B. also admitted to prior convictions
for domestic assault, simple assault, public intoxication, and misdemeanor theft. He invoked his
rights against self-incrimination when asked about an incident in prison involving a body cavity
search, during which correctional officers found an ounce of marijuanain his possession.

However, B.B. a so claimed that he had become achanged man since he learned that he was
afather. Hetestified that heearned hisG.E.D. in prison, improved hiscabinetry skills, went to A.A.
and N.A. classes, was attending parenting classes, and was determined to be agood father to A.J.H.
if he ever got the chance. His wife and his mother also testified to the positive changes he had
undergone.

Thetestimony most indisputeat trial involved B.B." sdegree of awareness, prior tothe DNA
tests, as to the possibility that he might be A.J.H.'s father. B.B. testified that when he asked J.H.
about it, she unequivocally denied that he was the father. J.H. denied telling him that, and testified
that she only told him shewasn’t sure who the father was.

B.B.’s mother testified that JH. told her severa times that B.B. was not the father.
Nonethel ess, the mother continued to hope that A.J.H. was her grandson. B.B.’swifetestified that
she and her husband frequently discussed the question. It isafair inference from the testimony of
all the witnesses that while B.B. did not know for certain that he had fathered A.J.H., heand all the
members of hisfamily believed that it was at |east a possibility.

However, B.B admitted that he didn’'t visit J.H. in the hospital after she gave birth, didn’t
help with her doctor and hospital bills, and that he never furnished any support to the child, or sent
gifts, birthday cards or letters, even after helearned that he was A.J.H.’ sfather. It appearsthat any
gestures of affection or kinship towards the child were made by B.B.’s mother and his wife, but
never by him.

At thecloseof the proof, thetrial judgetook the matter under advisement. On December 13,
2001, the JuvenileCourt filed its Final Decree of Guardianship, which terminated the rights of B.B.
on the grounds of abandonment, and persistence of the conditions which led to the child being
removed from the parental home, with little likelihood that those conditions could be remedied in
the near future. See Tenn. Code Ann. § 36-1-113(g). This appeal followed.

IIl1. GROUNDSFOR TERMINATION

Parents have a constitutional right to the care and custody of their children. O’ Daniel v.
Messier, 905 SW.2d 182 (Tenn. Ct. App. 1995); Sanley v. lllinois, 405 U.S. 645 (1972). Those
rights are not absolute, however, and they may be terminated upon appropriate statutory grounds.
Due process requires clear and convincing evidence of the existence of the grounds for termination



of the parent-child relationship. Inre Drinnon, 776 SW.2d 96 (Tenn. Ct. App 1988); Santosky V.
Kramer, 455 U.S. 745 (1982).

Tennessee Code Ann. § 36-1-113 governs termination of parentd rights in this state. A
parent's rights may be terminated only upon “(1) a finding by the court by clear and convincing
evidencethat the groundsfor termination o[f] parental or guardianship rights have been established,
and (2) that termination of the parent's or guardian'srightsisin the best interests of the child.” Tenn.
Code Ann. § 36-1-113(c).

A. ABANDONMENT

Abandonment is one of the grounds relied upon by the trial court in this case. The
termination statutes define abandonment aswillfully failingto visit or willfully failing to support or
make reasonable payments towards the support of the child for the four consecutive months
immediately preceding the filing of the Petition to Terminate Parental Rights. Tenn. Code Ann. §
36-1-102(1)(A)(i). Where the parent is incarcerated at the time of the filing of the petition,
abandonment meansfailureto visit or failureto support for thefour consecutive monthsimmediately
preceding such incarceration. Tenn. Code Ann. § 36-1-102(1)(A)(iv).

There can be no doubt that B.B. failed to offer any support to A.J.H. during the relevant
period, and that there was no visitation during that time. However, our Supreme Court hasdeclared
that for constitutional reasons, termination of parental rights on the ground of abandonment must be
based on awillful or voluntary failureto act. See Tennessee Baptist Children’s Home v. Swvanson,
2 S\W.2d 180 (Tenn. 1999). B.B. argues that his failure to assume his parental responsibilities
cannot be considered willful or voluntary, because J.H. denied that he was the father, and refused
to allow him contact with the child.

It appears to us, however, that despite the mother’s denials, he was not totally in the dark
about the possibility that he might be A.J.H.’ sfather, nor was he powerless to take steps to resolve
the question. Modern DNA testing has made it possible to establish paternity as a scientific fact,
even in the face of a mother’s refusal to acknowledge it. Also, DCS maintains a putative father
registry, whereby an individua who believes himsdf to be the father of a child may register, and
thereby begin toassumeboth therights and responsibilities attached to that status. Tenn. Code Ann.
§ 36-2-209. B.B. took no action to learn thetruth about hisrelationship to A.J.H. or to establish his
rights until DCS filed its petition.

B.B. citesthiscourt’ sopinion in Menardv. Meeks, 29 S.W.3d 870 (Tenn. Ct. App. 2000) to
bolster hisargument that his abandonment of theinfant wasinvoluntary. Inthat case, thetrial court
terminated the parental rights of a teenaged father on the ground of abandonment. We reversed,
because the proof clearly showed that the young mother and her parents consistently rebuffed the
father’ seffortsto visit the child and to pay support. Inthe present case, even if we wereto find that
B.B. made a genuine attempt to visit A.J.H., the evidence dearly shows that he made absolutely no



effort to offer any kind of support to theinfant, not even inthe form of atoken gift, such as atoy,
an article of clothing, or a package of disposable diapers.

B.B. a'so complainsthat DCS did not include himin its permanency plan, and that he never
received any noticethat hewasthefather of A.J.H. until hewas served withthe petition to terminate
hisrights. He also notesthat the courts never ordered him to pay support. It appearsto usthat he
is asking the State to be more protective of hisrightsthan he himself ever tried to be. If B.B. had
taken stepsto establish his paternity, then DCS and the courts would have been obligated to include
him in their planning for the child's future? Since he did not, DCS could have chosen to file a
petition against him to establish paternity, see Tenn. Code Ann. 8 36-2-103, but we do not believe
it was obligated to do so.

When we consider B.B’s awareness of his possible relationship to A.J.H. and the means
available to him to legally establish that relationship, we agree with the trial court that DCS has
proven the grounds of abandonment by clear and convincing evidence, in accordance with the
statutory definition, including the requirement that the failure to support be willful or voluntary.

B. FAILURETO REMEDY

Only one ground need to be proven in order to terminate parental rights, so long as it is
coupled with an appropriate finding asto the best interest of the child. We agreewiththetrial court,
however, that DCS has proven a second ground for termination by clear and convincing evidence.
That ground is described in Tenn. Code Ann. 8§ 36-1-113(g)(3), which reads,

(A) The child has been removed from the home of the parent or guardian by
order of acourt for aperiod of six (6) months and:

(i) The conditionswhich led to the child'sremoval or other conditionswhich
in all reasonable probability would cause the child to be subjected to further abuse
or neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i) Thereislittlelikelihood that these conditionswill beremedied at an early
date so that the child can be safdy returned to the parent(s) or guardian(s) inthe near
future; and

(i) The continuation of the parent or guardian and child relationship greatly
diminishesthe child's chances of early integration into a safe, stable and permanent
home.

The record shows that A.J.H. was removed from his mother’ s home because the lack of a
responsible adult in the home exposed him to the possibility of neglect. With a father in prison,

2The United States Supreme Court has stated on several occasions that the parental rights of an unwed father
who has assumed the responsibilities of fatherhood and come forward to participatein therearing of hischild are entitled
to more protection under the due process and equal protection clauses than one who can merely show the existence of
abiological link. Lehr v. Robertson, 463 U.S. 248 (1983); Quilloin v. Walcott, 434 U.S. 246 (1978).
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whose wife is on probation, it takes no great leap of logic to conclude that such conditions still
persist. Even though there wastestimony in the record that B.B. has madegreat stridesin prison to
improve himself, the recent incident involving marijuanashowsthat thereislittlelikelihood that the
conditions that first brought A.J.H. into foster care can be remedied at an early date.

The record also shows that DCS is aware of several families that are prepared to adopt
A.JH.. Clearly, the continuation of the parental relation to B.B. diminishes the possibility that he
can be placed in a home that would permanently meet his needs.

V. THE BEST INTEREST OF THE CHILD

In Tenn. Code Ann. § 36-1-113(i), the legidlature has listed some factors for the courts to
consider when determining the best interest of a child:

(1) Whether the parent or guardian has made such an adjusment of
circumstance, conduct, or conditionsasto makeit safeandinthechild's best interest
to be in the home of the parent or guardian;

(2) Whether the parent or guardian has failed to effect a lasting adjustment
after reasonabl e effortsby avail able social servicesagenciesfor such duration of time
that lasting adjustment does not reasonably appear possible;

(3) Whether the parent or guardian has maintained regular visitation or other
contact with the child;

(4) Whether a meaningful relationship has otherwise been established
between the parent or guardian and the child;

(5) The effect a change of caretakers and physical environment is likely to
have on the child's emotional, psychological and medical condition;

(6) Whether the parent or guardian, or other person residing with the parent
or guardian, hasshown brutality, physical, sexual, emotional or psychol ogica abuse,
or neglect toward the child, or another child or adult in the family or household;

(7) Whether the physical environment of the parent's or guardian's home is
healthy and safe, whether there is criminal activity in the home, or whether thereis
such use of alcohol or controlled substances as may render the parent or guardian
consistently unable to care for the child in a safe and stable manner;

(8) Whether the parent's or guardian's mental and/or emotional status would
be detrimental to the child or prevent the parent or guardian from effectively
providing safe and stable care and supervision for the child; or

(9) Whether the parent or guardian has paid child support consistent with the
child support guidelines promulgated by the department pursuant to § 36-5-101.

Many, if not most, of the factors on this list support a finding that termination of B.B.’s
parental rights is in the best interest of A.JH. For example, B.B. is in prison, and there is no
certainty that he will be released in the near future. He thus has failed to adjust his circumstances



to make it safefor A.J.H. to bein hishome. B.B. s history of violence and use of acohol, and the
prison marijuana smuggling incident also raise safety concerns.

Further, since B.B. has never supported A.J.H., and never visited him after the child came
into state custody, no meaningful relationship hasyet been established between B.B. and A.J.H. The
child does not know his father at dl. Under those circumstances, a change of caretakers and of
physical environment is likely to cause adifficult and perhaps damaging period of adjustment for
the child. We therefore think it is clearly in A.J.H’s best interest for B.B.’s parental rights to be
terminated.

V.
Thejudgment of thetrial courtisaffirmed. Remand thiscauseto the Juvenile Court of White

County for further proceedings consistent with thisopinion. Tax the costson appeal to the appe lant,
B.B.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



